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The Hon. Henry Home of . Eſq; one of the 
Senators- of 51 College of Juſtice, and eher, 
alſo Creditors of ſaid Eſtate 15,8 


-EFORE. the Year 1746. an erroneous Rule, in the 
Ranking of Creditors upgꝶ a Bankrupt Eſtate, had, for 
the moſt Part, prevailed, yzz.. That, where the Eſtate 
ſtood charged with ſundyy Annualrents, or other real 
Rights, which were all equally. ftfuck at by Inhibitions, the 
Inhibiters were made to draw the Payments equally and pro- 
portionally out of all the Annuaent-rights-ranked primo loco, 
in their Order, according to the Priority: of their Infeftments, 
by which Means it frequently happened, that the preferable 
Annualrenters fell ſnort of their ayment, though there was 
Sufficiency of Fund, both for paying them and the Debts, up- 
on which the Inhibitions had fokowed.- - 

This Rule: was challenged. in the-Ranking of the Creditors 


of the Eſtate of I binchaugh. It was inſiſted, upon the Part of 
the firſt Annualrenter, that the inhihiting A; judgers ought: 
to d their . out of the. * feadielt of the 9 


- 


1 
and that the Annualrent- rights ſhould be ranked upon the Re 
mainder of the Price, in their due Order, according to the 
Priority of their Infeftments, whereby any Deficiency or Short- 
coming of the Fund, correſponding to what the Inhibiters 
drew, would fall upon the laſt, or leaſt preferable Annual- 
renter, who, neither in Law nor Equity, was intitled to any 
Share of the Price, until the prior and preferable Annual 
renters were ſatisfied and paid of their full Debts. * 
This Queſtion was reported to your Lordſhips upon very 
elaborate Memorials, formed by the meſt experienced Ac- 
comptants, who took different Sides in that Queſtion ; and as 
it was underſtood that the Rule eſtabliſhed by your Lordſhips, 
in that Caſe, would fix this Point in all ſubſequent Rankings, 
in Caſes of the like Nature, a Hearing in Preſence was ap- 
pointed, and the Judgment of the Court was, That the 
Inhibition being prior to, and therefore affecting all the 
* Annualrent-rights, the Deficiency ariſing from the Short- 
*© coming of the Funds, does not affect equally, or pro rata, 
“ all-the Annualrenters who ſtand preferred, one to the other, 
but muſt affect the leaſt preferable.” - And as this Inter- 
locutor was adhered to, upon adviſing a very elaborate re- 
claiming Petition, the Rule thereby eſtabliſhed has been uni- 
formly followed in all the Rankings that have occurred ſince 
J - „ 
Notwithſtanding of which, this Queſtion is now revived in 
the Ranking of the Creditors of the Eſtate of 'Langion ; and 
the Lord Shewalton, Ordinary, having taken the Point to 
report, this Information is humbly offered on the Part of the 
preferable Annualrenters, in ſupport of the Rule eſtabliſhed 
by your Lordſhips Judgment, in the aforeſaid Caſe of Mhite- 
Haugh. 3 „ s N 
25 The Principles of Law and Equity, upon which that Rule 
ſtands eſtabliſhed, are obvious and plain, I/, That the Will 
of the Letters of Inhibition, and the manifeſt Scope and 
Tendency of that prohibitory Diligence, is not * re- 
8 r Mg ſtrain 


ſtrain the inhibited Perſon ahn contracting Debts, or the 
Lieges from having any Intercourſe with the Perſon ſo inhi- 
bited, but in ſo far as a Prejudice may be thereby done to 
thoſe prior Debts upon which the Inhibition is raiſed; and 
therefore, that in all other Reſpects, the poſterior Creditors 
fall to be ranked, and draw their Payment out of the re- 
maining Part of the Price, as if there had been no Inhibiters, 
whereby any Deficiency, or Short- coming of the Fund muſt 
fall upon the laſt, or leaſt preferable Infeftment of Annval- 
Tent, . ü 

2aly, That as theſe Inhibitions operate no Prejudice to the 


Debts contracted prior to the Inhibition, and therefore are in- 


titled to draw as if no Inhibitions had been uſed, ſo neither 
of theſe Inhibitions do operate any Benefit or Advantage to 
the poſterior Bebts in the Ranking amongſt themſelves. 

zdly, That as the Inhibiter 4s not intitled to challenge the 
Deeds of the inhibited Perſon, any further than he can qualify 
that he ſuſtains: a Prejudice by the Debts eontracted, poſterior 
to his Inhibition, he has no Title or Intereſt to interfere in 
the Ranking of'the other Creditors. The Inhibition ſecures his 
Preference, whereby he draws his Payment out of the firſt 
and readieſt of the whole Fund, and being thus out of the 
Field, he has no Concern in the Ranking of the other Credi- 
tors; he ſuſtains no Prejudice by the firſt Annualrent, if the 
Fund is ſufficient for Payment of his Debt, though, by means 
of his Preference, there does not remain, a Sufficiency of Fund 
for Payment of the whole Annualrenters, which Short- 


coming, or Deficiency, will therefore fall upon the laſt An- 


mualrenter. 1 e 3 45 | 

4, That the contrary Rule would be deſtructive · of that 
Security ariſing from the Records, upon the Faith of which 
the Subjects of this Country have hitherto believed they might 
ſafely rely. If an Inhibition fer any Sum, however ſmall, 


againſt the moſt opulent Eſtate, was to have ſo ſtrong an Eſ- 
fect as to prohibite the Lieges from all Intercourſe with the 


inhibited 


pu 


* 


4 ) 
inhibited Perſon, or from 1 their Money upon heritable 
Security, though their Debitor's Eſtate was apparently ſuffi- 
cient to pay both the Debts upon which the Inhibition fol- 
lowed, and the poſterior Debt for which the firſt real Secu- 
rity was granted; and therefore, that it was abſurd to ſup- 
poſe, that a Creditor: who had lent his Money, and had got 
an Infeftment for Security thereof, upon an Eſtate, which, 
ſrom the Records, he ſaw was liable to no prior Incumbrance, 
but an Inhibition for a ſmall. Sum, and who had thus ſecured 
himſelf by all the Forms the Law could deviſe, ſhould never- 
theleſs be prejudged by the. after Contractions of other Cre- 
ditors, or by the poſterior Infeft ment of. Annualrent granted 
to them. 

5thly, That the prior Infeftment upon Record, had, by 
Force of the Law, the ſame Effect againſt the poſterior In- 
feftments, as the Inhibition had with reſpect to all the Debts 
contracted poſterior to that Inhibition; and therefore, that 
as the Inhibiter was intitled to draw his Payment out of the 
firſt and readieſt of the Price, whereby the Remainder of 
that Price would be the Fund of Payment for the other Cre- 
ditors, and as the firſt Annualrenter had the ſame Plea of Pre- 
ference, both in Law and Equity, to the poſterior Annual- 
renters, who had lent their Money with their Eyes open, 
when, from the Records, they ſaw a prior Infeftment of An- 
nualrent, any emergent Loſs ariſing from the Deficiency of 
Fund, muſt fall upon the leaſt preferable. Infeftment of An- of 


nualrent. No 

Theſe principles apply te to the Caſe ſtated, in the moſt 7 

{imple View, viz. where the Inhibitions are ſuppoſed to be of 5 

th Date prior to all the Infeftments of- Annualrent, whereby the be 
9 Operation, or Effect of thofe Inhibitions, in making out the | ©” 
Scheme of Diviſion, is fimple and eaſy, by appropriating to * 


the Inhibiter ſo much of the common Fund, taken out of the 
firſt End of the Price, as will be ſufficient for his Payment: _ 


For though the Inhibition itſelf does not intitle the Inhibiter 
| either 


2 


WW 
either to be ranked, or to draw any Part of the Price, until 
he has attached the Eſtate by Adjudications, or otherways, 
yet, when that is done, his Adjudication draws back to the 
Date of his Inhibition, and gives him a Preference to the 
whole Creditors, whoſe Debts are poſterior to the Inhibi- 
tion. | | | 
And, upon the ſame Principles, the ſame Rule of Ranking 
and Preference muſt obtain, where the inhibiting Debts are 
prior to ſome, and poſterior to others of the Annualrenters, 
the prior Annualrenters, whoſe Debts are not ſtruck at by the 
Inhibition, will be ranked primo loco, then the inhibiting 
Creditors, then the poſterior Annualrenters, according to the 
Dates of their reſpective Infeftments. 
And upon the ſame Principles, as the inhibiting Credi- 
tors can only draw by virtue of their Inhibitions, in ſo far as 
they can qualify Loſs or Prejudice by means of the Debts con- 
tracted poſterior to their Inhibition, the Caſe may ſo happen, 
that the Debts, . contracted poſterior to the Inhibition, will 
draw a Proportion of the Price correſponding to their Debts, 
in right of their par; paſſu Preference with the other Annual- 
renters, whoſe Debts are not affected by the Inhibition, 
when, at the fame time, the inhibiting Creditors will draw 
nothing; as, for Example, where ſome of the Debrs which 
are not affected by the Inhibition, are ſufficient to exhauſt the 
whole Price, without leaving any Part thereof for the inhibit- 
ing Debts, and that the poſterior Creditors, whofe Debts 
would otherways be ſtruck at by the Inhibition, are, by the 
Nature of their Securities, intitled to come in part paſſu with 
the other Creditors, whoſe Debts are not ſtruck at by the In- 
hibition, and whoſe Securities, or Diligences, are ſufficient to 
cover the whole Eſtate. | | 
One obvious Example of this occurs in the Caſe of Adju- 
dications, all within Year and Day, who, in the Ranking 
amongſt themſelves, are intitled to come in pari paſſu. For, 


| ihough ſome of the Debts upon which theſe Adjudications 


B are 


6) 
are obtained, may be of Date poſterior to the Inhibition, 
yet if the other Adjudications, againſt which the Inhibition 
does not ſtrike, are ſufficient to exhauſt the whole Price, ſo 
as to leave nothing for the inhibiting Debt, the inhibiting 
Creditor muſt be ſet totally aſide, becauſe. the Adjudications, 
which are not ſtruck at by the Inhibition, are ſufficient to ex- 
hault the whole Price, and che: whole adjudging Creditors 
muſt rank amongſt themſelves, as if there had been no Inhi- 
bition in the Caſe; the Inhibiter can reap no Advantage from 
the poſterior Contractions; there is no Fund for his Payment, 
independent of theſe, and the adjudging Creditors, in the 
Ranking amongſt. themſelves, can take no Benefit from the 
Inhibition. 4 | 
Thefe were the Principles which weighed with your Lord- 

thips to give Judgment as above in the Ranking of the Cre- 
ditors of Whitehaugh ; and as that Rule was eſtabliſhed with 

great Deliberation, after a moſt laborious Search into former 
Precedents and Practice, which, in ſo far as the contrary Rule 
had been followed in particular Rankings, was found to: be ab- 
ſolutely erroneous, without any proper Authority, other than 
the Whim or: Fancy of the Accountant in making out the 
Scheme of. Diviſion, it is believed your Lordſhips will not be 
eaſily induced to overturn that Rule, which, upon the Autho- 
rity of that ſolemn Deciſion, has been uniformly followed in 
all the Rankings that have ſince occurred. | 

But as this Rule is now again called in queſtion, in making 
out the Scheme of Diviſion of the Price: of the Eſtate of Lang- 
ton; and as the Lord Ordinary has been prevailed with to 
take the Point to report, it is neceſſary to ſtate to your Lord- 
ſhips ſuch of the Arguments as are now again inſiſted upon for 
overturning this Rule, in ſo. far as theſe are not already. ſuffi 
ciently obviated. 5 | 

The firſt Objection is. founded upon the Stile or Words af 

the Letters of. Inhibition, as importing an abſolute Prohibi— 
tion to the inhibited. Perſon, and the whole, Lieges to n 
1 | _ 


tract with the Perſon ſo inhibited; and therefore as the whole 
Debts, contracted poſterior to the Inhibition, are ſaid to be all 
in pars caſu, as ſpreta auctoritate of the Injunction thereby 
publiſhed, and conſequently to be all equally ftruck at by the 
Inhibition, and equally reducible at the Inhibitors Inſtance, 
the Conſequence drawn from theſe Premiſſes is, that the In- 
hibitor falls ro be ranked as a. Burden upon all the poſterior 
Annualrenters, whoſe Debts are equally ſtruck at by his Inhi- 
bition,. aad to draw his Payment from them equally and pro- 

portionally. | 
But it is ſubmitted to your Lordſhips,. that the Principle it- 
ſelf upon which this Objection is founded, as well as the Con- 
ſequences grafted thereon, are entirely fallacious. The Will 
of the Inhibition imports no abſolute Prohibition, either a- 
gainſt the inhibited Perſon or the Lieges in general, againſt 
contracting of Debts, but in ſo far as by theſe poſterior Con- 
tractions, the inhibiting Debt may be hurt or prejudged. The 
Injunction therefore is not ſimple and abſolute, but qualiſied: 
The Inhibitor has no further Intereſt but to ſecure Payment 
of his own Debt: The poſterior Creditors are in Safety to 
lend their Money with the Risk of that Preference which the 
Inhibition has Tecared to the inhibiting Debt; and as the In- 
hibitor, by means of his Preference, is intitled to draw his 
Payment out of the firſt and readieſt of the common Fund, 
what remains of the Price is the Fund of Diviſion among the 
other Creditors, who, in the Competition amongſt themſelves, 
muſt be ranked as if there had been no Inhibition in the 
Caſe. The Inhibition affords but a Claim of Damages in re- 
ſpect of any ſuppoſed. Prejudice done to him by the poſterior 
Contractions, and where there is no Damage there can be no 
Prejudice; and conſequently the Will, of the Inhibition is not 
ſpreta, where, in all Events, the Inhibiter draws his full Pay- 

ment. | 

2aly, It is alledged that the Reduction, ex capite inhibitionis, 
is ſimilar in this reſpect to a Reduction upon the Act 1 — 15 
* 6th-- 


8 
both of them calculated to prevent the Debitor from alienat- 
ing his Eſtate to the Prejudice of the prior Debt upon WEEK 
Diligence had been done. 

The Analogy between the two Caſes is admitted to be juſt 
but the Queſtion {till remains, What the legal Cees 
is in reſpect of the Debts contracted poſterior to ſuch Dili- 
gence. The Objection ſeems to ſuppole, that it founds the 


Creditor who had uſed the Diligence in a Title to challenge 


and reduce ſimpliciter the poſterior Contractions. But this is 
plainly begging of the Queſtion. Neither the one nor the o- 
ther can go further than to ſecure Payment of the Debt upon 
which the Diligence is led: That End being attained, the 
prohibitory Diligence can operate no further, not even to the 
Uſer of the Diligence himſelf, far leſs to third Parties in the 
Competition or Ranking amongſt them. 

It is therefore, with all due Submiſſion, an Abuſe of Words, 
to fay, that an Inhibition founds the Inhibiter in a Challenge 
or total Reduction of Deeds granted, or Debts contracted po- 
ſterior thereto. A Challenge of this Kind, though brought 
in the Form of a Reduction, ex capite inhibitionis, is in Reality 
no other than a Declarator, that, notwithſtanding of the po- 
ſterior Alienation or Contraction, the Inhibiter Thould have 
Acceſs to affect the Lands, in the ſame Manner as if theſe 
poſterior Deeds had not been granted, or Debts contracted, 
It is a Challenge perſonal to the Inhibiter only, which there- 
fore can never go further than his Intereſt is concerned : As 
to all other Purpoſes and Effects, the poſterior Deed or Debt 
ſtands upon its own Footing, as if no ſuch Inhibition had been 
uſed. Nor is any third Party intitled to avail himſelf of the 
Inhibition. And ſo this Point was ruled in the Caſe of Ha 
contra Lady Ballegerno, 7th January 1 680, where the Purſuer's 
Title, though reduced ex capite inhibitionir, was found to be 
a good. Title in a Reduction and Improbation of all real 
Rights affecting the Debitor's Eſtate, other than that upon 
which the Inhibition followed, which could be founded on by 

none 


hibition followed. 


Inhibition.“ 


himſelf to that Part of his u nM his Payment. 


11 
none but thoſe who had Right to the Sum upon which the In- 


And the like Judgment was given in the Caſe of Lady Borth- 


wich, contra Ker, 26th Famary 1636, and other Caſes therein 


referred to, where the Judgment of the Court was, „ That 
« a Reduction at a prior Creditor's Inſtance, ex capite inhibi- 


„ 7;0u15, did not hinder the Defender from uſing his Inſeft- 


„ ment againſt all others who could pretend no Right to that 

34 %, To evince the Impropriety of this Rule, it was ſaid, 
that in many Caſes it would be attended with very great In- 
juſtice; for that, ſuppoſe the Caſe. of two Annualrenters, the 
firſt of theſe only ſtruck at by rhe Inhibition, and the Fund 
inſufficient for all their Payment, if the Inhibiter thovld be 
ranked primo loco, and thereafter the 'Annualrenters in their 
Order, this Abſurdity would follow, that the ſecond Annual- 
renter, who is not ſtruck at by the Inhibition, would be cur 
out, and the firſt Annualrenter, though ſtruck at by the In- 
hibicion, would draw his whole Sum. 

But with all due Deference, the ſuppoſed Abſurdity does 
not apply to the Rule itſelf, but to the Mifapplication there- 
of. The Inhibitor can never be entitled to a primo loco Pre- 
ference, but where his Inhibition is prior to the whole An- 
nualrenters. If ſome are prior, and ſome poſterior to the In- 
hibition, the Inhibiter muſt draw his Payment out of that 
Part of the Price which would be allotted to the Annualrent- 
right ſtruck at by bis Inhibition; but amongſt the Annual- 


renters themſelves, the Rauking and Diviſion would ſtill pro- 
cced as if there was no Inhibition in the Caſe. 


4thly, As a further Illuſtration of the Abſurdity of this Rule, 


the Objectors are pleaſed to inſiſt, that ſuppoſing the Debitor, 
after Inhibition, to alienate different Parcels of his Lands, by 
ſo many different Conveyances, it could not be a Queſtion, 


but that the inhibiting Creditor would be entitled to reduce 
any one of theſe Alienations he thought proper, and to take 


f . 

The Principle may ſafely be admitted, with this Qualificg--. 
tion, that before the Inhibiter could reduce, cum ectu, any 
one of theſe poſterior Alienations, ſo as to operate his Pay- 
ment out of that Part of the Debitor's Eſtate, he behoved to 
adjudge the ſame, as till- then the Reduction could have no 
Effect. But tlie Application of this Principle, to the Caſe in 
hand, is not ſo obvious; for the Queſtion now at Iſſue, re- 
ſpects the Caſe where all the Creditors have their Security up- 
on one and the ame Subject, whereby the. firſt Annualrenter 
is. as much preferable. to the poſterior Annualrenters, as the 
inhibiting Adjudger is to the whole Annualrenters, which can 
never apply to the Caſe of different Sales of different Parts of 
the Eſtate, to different Purchaſers, where the Purchaſers have 
no Connection with one another. And if any particular Pur- 
chaſer, by Means thereof, ſuffers Prejudice by the ſuperveen- 
ing Adjudication of his Purchaſe, at the Inſtance of the In- 
hibicer, he has titmlelf to blame, who, ſeeing the Inhibition 
upon Record, and conſequently,. knowing that his Purchaſe 
was liable to Reduction, at the Inhibiter's Inctance, did not 
ſecure himſelf againſt that Hazard, either by retaining the 
Price till the Inhibition was purged, or by real Warrandice up- 
on the reſt. of. the Debitor's Eſtate, . 

But this will not apply to the Caſe of Annualrenters having 
all and each of them the like Securities upon their Debitor's 
Eſtate. The Inhibiter has no- Title or Intereſt, in ſuch Caſe, 
to pick out any one of theſe Annualrenters, and to inſiſt in a 
Reduction thereof, as in Defraud and Prejudice of his Inhibi- 
tion. His Adjudication founds his. Preference to the whole 
Annualrenters rack at by the Inhibition, ſo as to entitiè him Y ci 
to draw his Payment out of the firit and readieſt of the whole I at 
Fund. He cannot challenge any one of the Annvalrenters Y th 
to any other Purpoſe or Effect, and whether he challenges all Nn 
or one of them to that Effect, theſe Annualrenters in the A 
Competition amongſt themſelves, will be ranked, and draw 
as if there were no Inhibition in the Caſe, or as affecting ſuch th 
of r-<ir Taroreſts only, againſt which the Inhibition ſtrikes, 101 

where 


„ — 


. tel | oe 
where the Inhibition interveens between the prior and poſte- 
rior Annualrenters. | 

5thly, It is aid, that as from the Principles above laid down, 
the firſt Annualrent-right is reduceable, as granted fpreta au- 
zoritaze, it can be no Bar to that Reduction, that the Debitor 
has tranſgreſſed once and again, by granting ſo many more 

Annualrent- rights. - 54 
This is, in Effect, but a Repetition of the firſt: Objection, 
though in different Words; to which, therefore, the former 
Anſwer is repeated, viz. That the Prohibition is not {tmple 
aud abſolute, but conditional and: qualified, viz. to do no 
Deed to the Prejudice of the inhibiting Debt; and no Preju- 
dice is done, when the inhibiting Creditor has a ſure Fund for 
his Payment. 5 | | 
The Objection would ſippoſe, that as the whole Annual-'- 
renters are equally {tripped by his Inhibition, and as the Iu- 
hibiter is Mafter of his own Diligence, and may uſe it againſt” 
ſome, and not againſt others, or in whole: or in part, as he 
pleaſes, and as ſuch Annualrent- right is liable to Reduction at 
his Inſtance, it is optional: for him to extend his Challenge a- 
gainſt every Annualrenter, fo far only as to oblige him to re- 
peat a proportional Part of the Debt correſponding to his 
Annualrent, whereby equal Juſtice will be done to all the An- 
nualrenters, who being all in pari caſu, from their having coun- 
teracked the Will of the Letters of Inhibition, can with no 
Reaſon complain, when the Inhibner takes his Payment pro- 

rtionally from eacl .. 205 

But the whole of this Argument proceeds upon the Prin- 
ciples already refuted, as conſidering the Annualrents to be li- 
able to a total Reduction, ex capite inhibitionis, farther than as 
the Inhibiter coutd qualify Prejudice thereby, or that the An- 
nualrenters in the Ranking amongſt themſelves, could take any 
Advantage from the Inhibitiomſ. BEES 
Where the Annualrenters are all in pari caſu, and one Ca- 
tholick Infefrment preferable to the whole, it weuld be emu- 
lous in that Creditor to take his Payment from any one An- 
nualrenter, 


12) 
mualrenter, when the 10 Eſtate is ſub Weſt to bb 


Equity there tnterpoſes, either to oblige him to take bs 5 
ment proportionally for the whole, or to aſſign. | 
But where the other Creditors have all the like Security, 

- preferable amongſt themſelves, according to the Priority of 
their Inſeftment, there are not zermini habiles for the Inhibiters 
-picking out any one of the Annualrents, to be the Fund of his 
2 He takes his Money off the firlt End, Tarther That 
rffat᷑ he nas no Concern; and the Reſidue is divided amongſt 
the other Creditors, according to their Preferences amongſt 
_ themſelves; and no Equity can intitle the Annualrenter laſt 
* Infeft, to draw any Share of the Price, Ie Tong as the Vebrs 
due tothe prior Ann fenters, are tied. in whole or in 

art. 

g It is this Principle of Equity, whereby the Catholick Cre- 
ditor having his Security over different Tenements, equally 
ſubject to his Payment, if he chooſes to take his whole Pay- 
ment out of one Tenement, he muſt aſſign to thoſe Credi | 
tors who have the ſecondary, Infeftments upon that Tene- 
ment, to the end they may operate their proportional Relief 
againſt the other Tenements, becauſe in that Cafe theſe ſecon- 
. dary Creditors: upon the different Tenements, have no Prefe- | 
rence to one another; each is preſerable ſecundo loco upon this 
own Tenement. But this will neyer apply to the Caſe of 

Creditors having all their Securities pon the fame Subſect, 3 

but which are preferable to one another in a certain Order; 
ſo that each may be ſaid to have only the Reverſion of what re-. 

mains, aſter Payment of the more preferable Creditors. -- 

- _ - Theſe ſeemtobe the capital Arguments, upon which the 
Objection is founded. It may probably be inforced by ſeve- 
ral other curious Caſes, which will puzzle and perplex, - rather} 

than illuſtrate. But as the Principles above laid down will, 
it is hoped, be ſufficient to confirm the Rule eſtabliſhed by 
the above recited Judgment, in the Caſe of V hitehaugb, it 89 
hoped, your Lordſhjps will efſectually ſilence any Doubt upon 
his eng by e the like Judgment in- this Cale, 
8 TIO whereof, & c. 

> ALEX. LOCK HART. 
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